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3EA/ORDER

PER V. DURGA RAO, JUDICIAL MEMBER:

This appeal filed by the assessee is against the order of the
learned Commissioner of Income Tax, (Appeals)-9, Chennai in
|.T.A. No0.34/CIT(A)-9/2018-19 dated 12.06.2019 relevant to the

Assessment Year 2011 - 2012.
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2. There is a delay of 183 days in filing this appeal. The
Assessee had filed an affidavit, wherein he has stated detailed
reasons for the delay and had requested that the same may be
condoned. The reasons given by the Assessee is extracted as

under:

“The appellant preferred an appeal on 28.01.2019 before the
Hon’ble Commissioner of Income Tax (Appeals) — 9 with the
following documents, viz. Form — 35 along with statement of facts,
grounds of appeal, assessment order, demand notice, fees paid
challan. However, while attaching the documents for assessment
order, notice of demand and appeal fee of Rs.1000, due to
inadvertent clerical mistake on the part of the data entry operator,
these three documents, viz. assessment order, notice of demand
u/s.156 and the appeal fee relating to another assessee viz. Shri
A. Elumalai (whose assessment order was also passed in
December 2018) were attached with the above said appeal of the
appellant. The appellant was not given notice for rectifying the
above apparent mistake by the office of the Commissioner of
Income Tax (Appeals). The Hon’ble Commissioner of Income Tax
(Appeals) has posted the cose on 05.06.2019 for which the
appellant’s representative wanted to meet the Commissioner of
Income Tax (Appeals) and to submit the related documents and
rectify the above mentioned apparent mistake in filing of the
appeal papers. The Commissioner of Income Tax (Appeals)
without giving any opportunity either for rectifying the above said
apparent mistake or for submitting the facts of the case hurriedly
passed the order dismissing the appeals on 12.06.2019. In fact,
on the date of the hearing on 05.06.2019, the Authorized
Representative was present in the waiting hall until 7:00 PM and
then sent an adjournment online by 7:14 PM. Copy of which is
enclosed. The rectified appeal papers with correct attachments
were submitted to the office of the Commissioner of Income Tax
(Appeals) on 01.07.2019 in person. To my surprise, | have
received my order dated 12.067.2019 informing that the appeal
was dismissed on the basis of apparent / technical mistakes.

The appellant preferred a miscellaneous / rectification petition
dated 321.07.2019 (copy is enclosed) along with a fee of Rs.50/-.
The appellant was waiting for six months to get a reply from the
Commissioner of Income Tax (Appeals) for the rectification petition
but was not given any notice / order. The appellant was advised
by his Counsel to prefer an appeal before the Hon’ble Income Tax
Appellate Tribunal and accordingly the appellant filed the appeal
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papers in Form — 36 along with the Statement of Facts, Grounds
of appeal and requisite fee of Rs.10,000/- on 10.02.2020. The
appellant was under the bonafide impression that the
Commissioner of Income Tax (Appeals) would give an opportunity
to rectify the apparent mistakes and pass the order.

The appellant submits that due to the above said circumstances,
the alleged delay in 183 days in filing of appeals before the
Hon’ble Income Tax Appellant Tribunal is neither willful nor
wanton. The appellant prays that the delay | n filling appeals
before the Hon’ble Income Tax Appellant Tribunal be condoned
and justice be rendered.”

3. From the above reasons given by the Assessee, it is to
understand that the learned Commissioner of Income Tax (Appeals)
had dismissed the appeal on technical grounds against which the
Assessee had filed a petition u/s.154 of the Income Tax Act, 1961
and had waited for some period and ultimately this appeal was filed.

We find from the reasons given by the Assessee that there is
sufficient cause to condone the delay. Accordingly, the delay is

condoned.

4. As far as the merits of the case is concerned, the learned
Commissioner of Income Tax (Appeals) had dismissed the appeal
of the Assessee on the ground that requisite fee was not paid. We
find that in the interest of justice, the appeal of the Assessee has to

be adjudicated by considering the merits of the case.
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Accordingly, we set aside the order passed by the
Commissioner of Income Tax (Appeals) and remit the matter back

to the file of the learned Commissioner of Income Tax (Appeals) to

adjudicate the appeal in accordance with law.

5. In the result, the appeal of the Assessee in I.T.A.

N0.319/Chny/2020 is allowed for statistical purpose.

Order pronounced on 22" July, 2021 in Chennai.
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